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Abstract
We are raised from the early days of our youth to distinguish right from wrong, evil from
good. Though there are many careers that have easily distinguishable ethics from their day
of creation, others require spend their entire professional careers floating in a grey area.
Being a lawyer can leave you in limbo very often. The ethical battle between prosecuting
people whose actions go against everything you believe in and defending someone who
actions you struggle to rationalize, looking for a “nail in the coffin” or finding a way to pry
it open can play a large role in how a person develops into who they are morally and
ethically during their adult life. It can be extremely deviating to defend someone whose
beliefs are not your own, to say someone is “not-guilty” when you know that what they have
done is ethically and/or legally wrong. This thesis shows the progression of environmental
litigation throughout history while navigating the ethics of either representing prosecution or
defense. In Chapter one, we explore the boom of Environmental Litigation and
representation in the United States over recent years using data about current peak law
tracks and cases. Chapter two allows us to take a step back to understand the history of
environmental law, focusing on advocacy and groundbreaking advances within the field.
Defending a person whose beliefs do not align with your own can be a troubling and testing
experience, something discussed within Chapter three using the discipline of professional
ethics. How attorneys can become active members in the growth of environmental policy is
outlined in Chapter four of the text through the discipline of environmental activism,
highlighting the necessity for active involvement by able minded parties rather than thirdparty observation. The final chapter, Chapter five, addresses policy adjustment in order to
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limit grey area within litigation. This section specifically draws on current policy and how it
can be transformed to be exceptional rather than adequate.
Key Terms: environmental litigation, history of law, advocacy, legal defense, professional ethics,
environmental activism, policy, political evolution
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Introduction:
People are motivated by a plethora of factors to pursue the career fields that they
ultimately do. For some, money is an overwhelmingly contributing factor in the choices
people make, while others tend to focus on the ethical and emotional needs of themselves or
the others in their life while picking a career path. Some end up finding the happy medium
that encompasses emotional happiness and economic prosperity. Being a lawyer can allow
you to fall under either of these generalized categories; you could be a high-end defense
attorney making incomprehensible money per year, or a public defender living humbly
comparatively. In either of these income brackets, you are still following your own ethical
conscience and needs, even if it does not align with the ethical beliefs of others. An
environmental litigator can struggle to make the decision of money or morality, constantly
struggling if their views do not align with the people they work with and for.
The ethics of litigation, and especially environmental litigation, have been something
of interest to me for a great deal of time. From a young age, I was intrigued by the notion of
whether or not you could possibly defend something you fundamentally disagree with, I
battled with the moral implications of this with activities as simple as giving persuasive
speeches on topics that I did not believe in, agreeing to projects and plans and presenting
them even though my own knowledge contradicted the statements I chose to make. I
wondered how people who had a duty to do their job to the best of their absolute ability
could emotionally accept representing something they did not whole-heartedly believe in.
There has been a constant internal struggle between siding with someone whom has beliefs
that match my own, or recognizing the right to just and adequate legal defense regardless of
your crimes or beliefs. Each person is entitled to council, but what if your council disagrees
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with you on a fundamental level? Through research and life experience, I have come to the
ethical decision that even when someone has different beliefs as you, it is your job to do
your professional due diligence to the greatest of your ability for the individual that has
placed their trust and wellbeing in you, even if you never thought that you would be
defending their given point of view.
Throughout this thesis, I will be discussing the ethics of environmental litigation in
regards to policy creation, policy enforcement, and the ethics of defending someone who
holds beliefs that are different than your own. Each of these components will be discussed in
relation with different disciplines and methods within the following chapter. This thesis will
also seek to understand some of the motivators that compliment ethics in our decisionmaking process as litigators, for example the concept of economic influencers and
motivators. These individuals are tastemakers for the day to day aspects of our lives, their
influence decides trends of the markets which ultimately effect industry and in turn our
environmental choices. As this thesis progresses, chapter one will use quantitative data to
show the growth of the environmental litigation field throughout recent years and the trend
of increased popularity due to greater national acceptance of climate change and global
warming in the previous administration, as well as how the contrasting views of the current
administration still represent a need for this type of litigation.1 This will also note the
changes to climate change acceptance and policy in light of our current administration under
President Donald Trump. I will also use information from my internship experience at the
NYC Department of Environmental Protection’s Legal Affairs bureau to discuss the process
of contamination litigation in NYC and enforcement of government regulation as it
1
2

Reid, Walter V. Ecosystems and human well-being. Washington, DC: Island Press, 2005.
Hill, Pamela. Environmental Protection. New York, NY: Oxford University Press, 2017.
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currently stands. In congruence with this I will use it as a case study to understand why
those in industry who choose to abate regulation and contaminate public resources feel the
need to do so, perhaps there are reasons far greater than ethics that implore them to negate
the law as it currently stands. As chapter two unfolds, I will discuss the history of
environmental litigation and legislation focusing on pivotal landmark moments of advocacy
throughout history, as well as advances within the field on a national level. Chapter three of
this paper will place focus on professional ethics in regards to environmental litigation. In
contrast of the previous chapter, chapter four places its focus on how attorneys can be active
advocates for the growth of environmental policies through activism, policy creation, and
increased professional ethics and standards. The final chapter of this thesis, chapter five,
will outline the policy adjustments I hope to see occur in the not too distant future as well as
policy recommendations for our current administration so as to create a more unified nation
and a more environmental conscious world.

Chapter 1:
“Sooner or later, we will have to recognize that the Earth has
rights, too, to live without pollution. What mankind must know is that
human beings cannot live without mother Earth, but the planet can
live without humans.” –Evo Morales
The importance of environmental litigation and the need for litigators in this specific
field is constantly experiencing growth due to the current political climate.2 The earth that
we depend on for every aspect of our human existence is under great duress due to the ways
2
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we as a species choose to survive and prosper. The constant and uniquely individual
personal battle between what is right and what is profitable, which are unfortunately often
not the same thing, creates an even more volatile political climate, which ultimately results
in minimal chance of prosperity and unity for our nation in regards to protecting our vital
and limited natural resources for the generations to follow. The subfield of environmental
litigation is one that has grown substantially since the rise of environmental activism and the
green movement. The green movement can be defined as:
“The green movement is a diverse scientific, social, conservation and political
movement that broadly addresses concerns of environmentalism. It encompasses
an array of political parties, organizations, and individual advocates operating on
international, national, and local levels. Unified only by the desire to protect the
environment, but otherwise diverse in philosophy and strategy, the various
factions of the green movement have succeeded in heightening public awareness
of environmental issues.”3
The green movement began during the 1960s and 1970s with its growth centered on the
popular scientific and social concerns of the time regarding the local and global degradation
of the environment. This was occurring in ways such as how we harness energy, the way we
produce food, and the ways we dispose of waste. While there may be equally as many
questions and motivations as to why this form of litigation has become so prevalent, much
of it may do with the changing political climate and emphasis on the existence and
implications of global warming. Global warming is the gradual increase in the overall

Gale, “Green Movement,” Climate Change: In Context, 2018, , accessed January 30,
2018, http://www.encyclopedia.com/environment/energy-government-and-defensemagazines/green-movement.
3
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temperature of the earth, which is often associated with the greenhouse effect. Increased
levels of carbon dioxide, chlorofluorocarbons, and many other pollutants cause this. The
process for environmental policies is standard in line with all other governmental policy
creation, yet seems to face some of the greater lash back of policy topics. Through this all
the litigation has become increasingly prominent.
There are four main types of lawsuits that may come about in any subfield of
litigation: Tort (or negligence), Private Nuisances, Breach of Contract, and Family
Division.4 In regards to lawsuits that interact with environmental issues, typically the first
three types of lawsuits are employed. Tort lawsuits deal with lawsuits of intent, referring to
things such as damage, injury or civil wrong committed either intentionally or negligently
without a breach of contract. This lawsuit type is applicable in areas of toxic contamination,
pollution of public and private resources, and negligible activity. There are three vital
components that must be present for a Tort suit to occur: (1) the tortfeasor, or defendant, had
some sort of duty or obligation to behave or act in a certain manner, (2) the plaintiff must be
able to prove that the defendant participated in a type of behavior that contradicted the
obligations owed to the plaintiff, and (3) as a result of this negligence, the plaintiff
ultimately suffered the result of some sort of loss or injury. Private Nuisance lawsuit deals
more with interference of personal estate or property. This can occur from in the form of
noise, smell, or hazards, which cross over property boundaries. This is a common
occurrence when polluters are not properly regulated. This specific form of a lawsuit usually
occurs after some type of annoyance or offense is taken against the plaintiff or the
community/space in which they reside. The third type of commonly occurring lawsuit is
4

“Different Types of Lawsuits,” Legal Beagle, accessed December 1, 2017,
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Breach of Contract, which is self-explanatory in regards to that it deals solely with the
breach of contractual deals. This can involve damages or negligence and can be used in
environmental litigation when companies breach and abate by illegally dumping pollutions
or polluting over their maximum allowance which creates negative effects for the
environment and atmosphere. My experience as an undergraduate legal intern with the New
York City Department of Environmental Protection’s Bureau of Legal Affairs has most
often exposed me Tort lawsuits and Breach of Contract, which will be exemplified in the
following data from my current internship experience with this bureau.
Within recent years, there has been a shift occurring in the trend of environmental
litigation as well as the size of the lawsuits and litigation occurring. While some of this
growth can be the result of a greater acceptance of the reality of climate change and its
effect on our existence, this idea is in direct competition with the current state of politics
within the United States of America, as our current president and his party deny the
existence and effects of this issue as well as the necessity to leave dirty energy behind in the
pursuit of clean and renewable resources. This shift is also partially due to increased
participation by citizens in the political process, but can also be spurred by the outspoken
and progressive nature of the most upcoming generation. In an article I found by Deutsche
Well, there are four major national and international climate change lawsuits that we should
be paying careful attention throughout the remainder of this calendar year.5 The first lawsuit
they list is Citizens v. the government of the Netherlands. This lawsuit was first spurred in
2015 by citizens who took the government to court on greenhouse emissions within the
country, showing how we as individuals can follow our ethical drives while making a

5
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lasting political difference. This case marked the first time a group of citizens sued their
own government of climate change action and ultimately won.6 The results of this original
trial were a ruling of a greenhouse gas reduction of twenty five percent by the year 2020 on
the part of the Dutch government. Why the Dutch government is set to appeal this ruling in
court in May of 2018, it is a promising example of how individuals can ethically act in the
political process and inspire change and ethical behavior on an astoundingly large scale.
Another interesting lawsuit to keep notice of in future news cycles and which exemplifies
the increased trendiness of environmental litigation in the United States of America is that
of the youth of the United States of America v. the United States.7

Photo from Youth of America v. United States of America Lawsuit8

This lawsuit involved twenty-one plaintiffs between the ages of 10 and 21 years old whom
along with lawyers and climate scientist James Hansen are suing the government of the
United States of America over the United States government’s failure to curb climate
change. This case is especially important to American politics in light of the current political
climate, which directly disputes the retirement of non-renewable, dirty resources in
replacement with clean and renewable energy sources. An interesting component of this
6
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specific case is the direct effects all of the plaintiffs faced due to climate change… drought
of plaintiff’s family farms, contamination of local water sources, etc. By showing how they
are each personally affected on an individual level as well as separate communities around
the country, the plaintiffs brought climate change to a modern reality for the people viewing
the case, people who perhaps are not affected while inside glass towers of their own
creation. While many lobbying groups for oil and dirty energy have attempted to have this
case thrown out, the precedent still stands and US District Judge Ann Aiken threw out the
motion for appeal. The Judge said after the ruling, ’This lawsuit may be groundbreaking, but
the fact does not alter the legal standings governing the motion to dismiss. […] Federal
courts too often have been cautious and overly deferential in the arena of environmental
law, and the world has suffered for it.’9 This directly supports the thesis of this paper than
officers of the court have ethical duties to uphold and enforce the ethical requirements of
their position without bias or influence from their own personal beliefs. The third case the
article alerts us that we should be watching out for is that regarding a Peruvian farmer and
the German energy firm RWE. The plaintiff in this case, a Peruvian farmer, states that the
energy company has a financial obligation to himself and others after causing climate
change through unethical and illegal practices that are threatening his home and the
surrounding region. A large portion of the plaintiffs’ city is facing mass flooding due to
global warming melting a nearby glacier. While RWE’s coal emissions contribute to what
some might consider a “mere” .5 percent of global climate change emissions, the plaintiff
still feels that this is a legitimate claim and that the company should pay .5 percent of
damage costs towards repairing the region. These reparations would be used to amend

9
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damages caused by primary and secondary effects of the contamination and pollution. This
case is especially interesting to me in regards to my thesis theme of the ethics of
environmental litigation because it asks people to truly look within themselves and ask if
something as “miniscule” as half of a single percent is worth fighting over in a fight for
ethical use of the land and interpretation of the law, and considering the fact that this mere
percent is still upwards of twenty thousand dollars worth of damages, I would say it truly is.
The final case they felt was worth keeping an eye on is that of ExxonMobil v. US State
attorneys. The mega oil company is being sued over failing to safeguard Massauchetts
communities against pollution relating to climate change impacts as well as lying to the
public about climate change risks.10 While ExxonMobil continues to deny the claims, they
have chosen to fight the lawsuit in court with a verdict pending some time this year. This
case touches heavily on my individual area of study and interest, as the defendant is a major
oil company. In this situation, we see a major company with large quantities of disposable
income neglecting to care for the environment and the people of the areas in which they
work because of their financial ability to pay reparation for their mistakes. Situations like
this still however exemplify the focus of this paper that lawyers have an ethical duty to do
their job in prosecution or defense of a person, company, or group to the absolute best of
their abilities. We have absolutely now ay of know if the legal team for ExxonMobil is
comprised of people who despise the environment and want the whole planet to burn, while
they could perhaps just be regular people looking for the greatest way they can go about
securing their future through a profitable profession. Each of these individual cases

10
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exemplifies the trend of environmental litigation in the world today and the importance of
its continued growth and acceptance in courtrooms near and far.
For my practicum component of my research, I spent roughly nine months as a
undergraduate legal intern for the New York City Department of Environmental Protection
or DEP (as it will be from here on out called). The DEP is the department of the government
of the city of New York responsible for managing and monitoring the city’s water supply.
The department is responsible for supplying more than one point one billion US gallons of
water each day to the more than nine million people whom reside within the city of New
York and its surrounding boroughs.11 This is done through a complex system of nineteen
reservoirs, three controlled lakes, and six thousand miles of water mains, tunnels, and
aqueducts.12 Within the department are various minor departments that handle protocol
regarding federal Clean Water Act rules and regulation, manage and handle hazardous
materials and waste from the city and watersheds, oversee asbestos monitoring and removal
as well as air and noise pollution within the city, and manage water conservation programs
for the city of New York. The department with which I am most familiar, the Bureau of
Legal Affairs, handles all contracts and legal matters for the entire Department of
Environmental Protection and its connected assets. During my time under the advisement of
the Bureau’s lead council, I worked in close proximity to New York State Watershed
Regulations as well as with asbestos and backflow prevention device trials. A backflow
prevention device is used to protect the New York City water supply from contamination or

“Welcome to the New York City Department of Environmental Protection Homepage,”
Gowanus Canal – History, accessed April 09, 2018,
http://www.nyc.gov/html/dep/html/home/home.shtml.
12 “Welcome to the New York City Department of Environmental Protection Homepage,”
Gowanus Canal – History
11
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pollution by means of backflow or back-siphonage, which is liquid being forced up by the
pressure of the atmosphere.13
Through hands on internship experience with the New York State Department of
Environmental Protection Bureau of Legal Affairs, I have had first hand interaction with
lawyers whom prosecute backflow, contamination, and asbestos cases in the City of New
York and its surrounding boroughs and watershed properties. Though statistical data is
newly being collected regarding the affairs of this bureau, there does seem to be an
increasing trend in overall contamination cases with a slight dip in Backflow prevention
device cases after their initial requirement. Backflow prevention devices are used in the five
boroughs on buildings with multiple residents or businesses to block contaminated water
from entering the New York City water system if possible personal water filtration system
failure was to occur. My internship experience has also heavily exposed me to the reality of
the economic difficulties and strains that occur at the hands of new policy or the cost of
ignoring them. While at court, I learned that the current fine in the five boroughs of New
York City for failure to install a backflow prevention device in a required building is an
astounding seven hundred US dollar fine at the minimum, with no chance of this fine being
lowered or expunged unless the building is found to be without need of the device or that
the device was installed prior to the date of ticketing, making the ticket invalid. This
astronomical fine is only a drop in the preverbal bucket compared to how much it costs to
obtain and install this device, sometimes in excess of ten thousand US dollars depending on
the size of the building and the individual plumber and engineer who are contracted out for
the job. Many times, this fine alone is far too much for the average citizen to afford,
“NYC Department of Environmental Protection (DEP), “Zoning Districts & Tools: C6DCP, , accessed May 01, 2018.
13
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especially one that perhaps needs a device for their small auto body shop or grocery store
and is not in possession of a larger apartment building or skyscraper. This reality made me
take time to reflect on the ethical choices we make when choosing what is right instead of
perhaps what is fair for each individual. I was inspired to explore this more during the
course of my internship in order to reconcile my discomfort with fining citizens large
quantities of money in order to set a social precedent. This experience and its resources are
unparalleled to anything I have thus far been exposed to during my Fordham career.
Within my internship, I was offered the opportunity to gain access to new statistical
data being compiled by the bureaus of legal affairs on the number of cases they see month to
month. From the month’s of August to December the DEP scheduled eight hundred and
eighty four witness requests on issues varying from Backflow cases to air and water
contamination, with two hundred and seventy seven of these cases occurring in the last
month, November. There was also a trend of the highest number of requests occurring in
2016 with now a decline of roughly sixty percent from 2016 to 2017. This leads me to
believe that fewer infractions are taking place due to strict regulations and lack of repeat
offense. (See Appendix 1)
This internship process has also exposed me to the extremely surprising utilization of
the Freedom Of Information Law, or FOILS, by members of the New York City
Community. Hundreds of requests come in daily for information about anything from
Asbestos contamination to land use, noise complaints, and installation of manholes as well
as utilization of any lot within the five boroughs. Each requests goes through the process of
acceptance by the records officer, review for legitimacy of claim, research of information,
and then release of information to relevant parties within a timely fashion. This process can
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take upwards of one hundred and fifty days to complete depending on the volume of
requests at a given time and the persons handling each one. Each of these steps is time
consuming and labor-intensive, yet still furthers the importance of environmental litigation,
giving the citizen access and opportunity to police their lives and homes while taking an
active role in the growth of reform and implementation of environmental policy. Citizens
acting as watchdogs to the political and environmental processes that control and affect our
day to day life are important to maintain the ethical sanctity of the work that government
officials do on a daily basis.
There are also many other available case studies and statistics on the occurrence of
environmental litigation in American courts. An interesting case study by the U.S.
Government Accountability Office tracked cases brought against the Environmental
Protection Agency, or EPA, and the cost these cases accrued over time.14 The study utilizes
data from the years 1995-2010 and while it does not identify a trend of long standing
increase or decrease in cases against the EPA, we can see an increase from 2008-2010, with
a leap of almost one hundred cases from 2009-2010; a shocking realization considering that
roughly only one hundred and fifty cases were made in 2009. Though the article does not
draw any assumptions on why this seems to be, this may be the result of a more liberal and
environmentally focused president, Barack Obama, being in office during this time. The
document also alerts that roughly three point three million US dollars are spent on EPA
court cases annually, as well as an added one point eight million US dollars in plaintiff
owed funds annually during the period, and roughly two hundred and eighty thousand US

U.S. Government Accountability Office, "Environmental Litigation: Cases Against EPA
and Associated Costs Over Time," Highlights of GA0-11-650, August 2011, accessed
October 16, 2017, http://www.gao.gov/assets/330/322395.pdf.
14
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dollars per fiscal year to plaintiffs for environmental litigation that occurred under relevant
statutes. We can see here that for a somewhat minimal amount of cases per year, large
quantities of money are spent in trying these cases as well as in repayment of awards sums.
Likewise, this is solely example of one agency rather than all legal environmental
proceedings, while each individual one has its own costs and volume of cases.
As outlined by this case study, we can see the large role that government plays in the
trend and frequency of environmental litigation.15 The continually evolving role of
government in environmental policy can be can be difficult to consistently and accurately
track. Though there are many regulatory processes and groups that track the growth of
litigation and the proper practice of it, we can already see the value and importance of
advocacy and involvement by members of the community. Each of us has something we can
add to the civic process by asking questions, requesting information, and questioning the
actions and ethics of those in power in order to maintain the integrity of our actions. This
interaction is something that will be greater outlined as we continue into chapter two of the
text and delve into the history of environmental litigation and policy growth.

Chapter 2:
“Environmental history unites the oldest themes with the newest in contemporary
historiography: the evolution of epidemics and climate, those two factors being
integral parts of the human ecosystem; the series of natural calamities aggravated by
a lack of foresight…; the destruction of Nature, caused by soaring populations and/or

Miller, Tyler; Spoolman, Scott; Living in the Environment. Belmont,
CA: Brooks/Cole, 2012. Ch. 24
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the predators of industrial overconsumption; nuisances of urban and manufacturing
origin, which lead to air and water pollution; human congestion or noise levels in
urban areas, in a period of galloping urbanization.” – Emmanuel Le Roy Ladurie16

It can be said that the intervention of government and policy in environmental protection
and resource issues was as expected to eventually happen as snow is to occur in the winter.
Though governmental influence is something that has progressively grown over time, the
policy and litigation we see today is the product of many moving pieces, many dominos that
had to topple over and effects that had to occur by human action and error to create the
policy we use today as a guiding force and standard for how to acceptably treat the
environment and the planet on which we live. Through understanding the major components
and milestones of the history of environmental litigation, we can better dissect how our
ethics and policy on the issues formed. We must first, however, understand the foundations
of law and government within our society before we can discuss how it evolved through
history. To begin, we must understand that there are many ways in which the government
acts as a guiding force, “first, governments assign and enforce property rights, determining
who has what rights to use or transform the environment and what duties to protect it.”17 By
this, the government is already creating environmental policy without directly attempting to
do so, putting rights in the hands of the people of their choosing, using their own parameters
and rules for whom is deserving of land control and utilization. This is the most basic form
of policy and regulation our government has over our environment and the resources that we
utilize in our day-to-day life from it. By this, the government then expands its control to the
Emmanuel Le Roy Ladurie, “Historie et Environnement,” Annales (1974)
Richard N. L. Andrews, Managing the Environment, Managing Ourselves: A History of
American Environmental Policy (Yale University Press, 2006).
16
17
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realm of commerce, the thing that is of most danger or benefit to the environment.
Commerce is the most dangerous thing to our environment because the cost of survival set
by the market decides if it is financially worthwhile and beneficial to protect our natural
resources or to rather exploit for selfish and less expensive gain. The government establishes
the rules of markets for the protection of themselves as well as buyers and sellers.18 These
rules, to some extent, control and decide environmental conditions, by defining the
contamination of goods and resources as well as the volume of pollution and contamination
to the planet that are acceptable. Within these parameters is some room for interpretation
through the trading and re-negotiating of emission credits between companies through the
process of cap-and-trade. In the process of cap and trade, the government sets an emission
cap across a certain industry or the entire economy and sets penalties and fines for lack of
compliance.19 From this cap occurs a total amount of allowances, which allow each
company to emit one ton of emissions that are given to companies either for free or through
a form of auction. Companies will then trade or buy emissions credits from competitors with
smaller footprints in order to continue polluting without facing fines. The government also
controls the well being of the environment and citizens through its protection of public
health and safety, since “both infectious diseases and toxic agents are spread through
environmental exposure against which people cannot fully protect themselves by individual
actions or market choices: through air, water, and food contamination, insect vectors, and
unwitting contact with infected individuals...”20 It is the governments role and duty to
intervene in things that the common person cannot themselves account for, historically
18

Richard, N. L. Andrews, Managing the Environment, Managing Ourselves.
“How Cap and Trade Works,” Environmental Defense Fund, , accessed March 15,
2018, https://www.edf.org/climate/how-cap-and-trade-works.
20
Richard, N. L. Andrews, Managing the Environment, Managing Ourselves.
19

21
something that has considered been a great asset, but recently distained, by our nation. This
model and feature is carried over to other aspects of government involvement regarding the
environment. It can be said that it is the government’s duty to “protect environmental assets
from “tragedies of the commons.””21 The investment encyclopedia defines the tragedy of
the commons principle as:
“An economic problem in which every individual tries to reap the greatest benefit
from a given resource. As the demand for the resource overwhelms the supply, every
individual who consumes an additional unit directly harms others who can no longer
enjoy the benefits. Generally, the resource of interest is easily available to all
individuals; the tragedy of the commons occurs when individuals neglect the wellbeing of society in the pursuit of personal gain.”22
The intervention of this principle was an important growth during the course of
environmental history as it allows the government to intervene in commerce to protect
individuals from overtaking by larger companies with more resources and opportunity to
destroy the natural environment and it’s usable resources. Examples of this type of
government intervention can include regulation of fishing grounds to stop resource hoarding
as well as damage to aquatic environments. This time of intervention can also expressed as
regulation to dumping and disposal of environmental contaminants in order to protect green
resources and slow the degradation of our planet and finite natural resources. This role of
the government also carries over into the protection of collective goods that are outside the
realm of market control. Collective goods, commonly referred to as public goods, are goods
that are both non-excludable and non-rivalrous, meaning that individuals can not be
21
22
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excluded from use, nor can one individual can not limit the access and use of another.
Examples of public goods include water, air, language, and knowledge to name a few. The
government has the ability to provide environmental services that people prefer to have
provided collectively with influence from the citizens through voting on different levels.23
These environmental goods include, but are not limited to, things such as public water
supplies and waste management as well as green spaces such as parks and recreation areas.
Being the ultimate deciding body allows government to redistribute resources as necessary
and secure them if needed for the common good. With all this in mind, it is still important to
remember that the government itself has an environmental impact as a result of its
intercession in our day-to-day life, even if we feel that involvement is a benefit rather than a
detriment. Government intervention can both cause and correct environmental issues, acting
as a positive and a negative at times. Understanding the government’s role in environmental
policy and litigation is just one step in a series of many to understanding our progressive
history with environmental issues.
As the United States of America as well as planet has become more scientifically
advanced, we have seen a strong increase in the presence of environmental policy
implementation in the United States. Environmental policies see their first large boost
through the focus of public health in the 1850s-60s.24 The living conditions of people during
this time due to waste disposal and water contamination horrify the members of reform
commissions until progress is slowed slightly by ultra-conservatives. Resurgence occurs due
to fear of excessively compromised drinking water and lack of sanitation, which is a risk to

23
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overall public health and wellbeing. During the industrial revolution we also see the
beginnings of modern Environmental Science through groundbreaking figures such as
Charles Darwin, Alexander Von Humboldt, and William Bartram as well as many others.
For those not familiar, Charles Darwin is famous for his theory of evolution, Alexander Von
Humboldt for his work as a naturalist and explorer, and William Bartram for his works as a
naturalist. As time passes, a shift into the Progressive Era spurs new focus on environmental
awareness and advocacy. Groups such as the General Federation of Women’s Club (1890)
focus their energies on conservation and “ecology” as well as national committee formation
on topics such as forestry and waterways. This moment in history is especially important
because of the role women played, something highly uncharacteristic for the time period.
These committees were formed to promote conservation and clean use of resources. In the
same year, Sequoia, Yosemite, and General Grant National parks are established through
authorization of congress. We see a renewed focus on environmental preservation and
policy at this time through the creation of these parks as well as the creation of the Forest
Reserve Act of 1891 passed by congress, which set aside seventeen and a half million acres
of land by 1893 for conservation and national parks. As the 1900s begin, we see some of the
first large scale environmental litigation proceedings occur, starting with a water pollution
lawsuit in 1900 between the states of Missouri and Illinois due to pollution of the
Mississippi River by the city of Chicago. This is a perfect example of a Torts lawsuit
regarding negligence towards a public good and begins a precedent for court proceedings
involving environmental issues. We see the first real lawsuits for environmental
contamination in 1907 with the introduction of air pollution lawsuits in the federal Supreme
Court. Within a relatively abrupt period of a few years, we see decisions to limit sulfur and
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noxious fume emissions by the Tennessee Copper Co. in the State of Georgia, resulting in
the occurrence of reductions to emission that were visibly enforced for one of the first times
in history. The mid 1900s, especially in the 60s, saw an increase in environmental activism
as well as land preservation. Multiple national parks were established at this time as well as
the passing of the National Environmental Policy Act in 1969. In the following year the
National Resource Defense Council is created giving way to greater protection of our
natural resources through a specialized governing body. As we transition to the 21st century,
we are forced to recognize the reality of political corruption and lobbying for fossil fuels in
Washington after The Big Sands River Oil Spill in October of 2000.25 Over 300 gallons of
black coal sludge exploded from a mountainside, which ultimately revealed deep-rooted
corruption within the United States environmental system. Corruption within the Bush
administration showed that although great strides had been made to create and implement
environmental policy in the United States, there were still people who turned a blind eye
allowing injustice to occur and order and integrity to fall to the wayside in order to further
their own personal agendas. A silver lining that follows this period of injustice and
government corruption comes to the American people through the sheer volume of protected
forest left behind by Bill Clinton as he ended his administration, fifty eight (58) million
acres to be exact which ultimately makes him second only to Theodore Roosevelt in
conserved acres during the tenure of an administration and president. Today’s
environmental movement has become a point piece of many other movements, such as the
women’s rights movement and the human rights movements. These organized groups of
citizens working together to reach a common goal or form of justice pair reverence and
25
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dignity for the individual lives of each being that inhabits our planet paired with respect for
our natural environment, making their ideas more accessible and approachable to the people
of today.
The history of policy in the United States for environmental issues is filled with
many high points as well as low points. We have witnessed catastrophic environmental
contaminations in the form of oil spills, gas explosions, and degradation of resources
occurring at the same time as progressive moves towards conservation, each with their own
lessons and motivating forces. The ethics of environmental policy and litigation defined the
order of actions throughout the course of our history and will ultimately define our future
and the future of our planet for the generations that follow our own. These ideas and ethical
dilemmas will be further examined within the following chapter.

Chapter 3:
“Ethics or simple honesty is the building blocks upon which our whole society is
based, and business is a part of our society, and its integral to the practice of
being able to conduct business, that you have a set of honest standards.” –
Kerry Stokes

As expressed through the first two chapters of this thesis paper, the creation and
enforcement of laws and regulations can result in ethical dilemmas from personal
motivations to professional obligations. A person’s ability to be truthful, ethical, and
professional is something many lawyers have to personally and professionally battle with on
a day-to-day basis. There is at times a difficult choice that must occur within the legal field
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where one must choose between being an ethical professional within their respective field or
being focused on their own personal gain over enforcement of proper procedure and ethical
protocol. Environmental litigation and legislation is no stranger to this ethical struggle, as
law makers and lawyers alike constantly see a struggle between following proper
professional ethics or making a choice based on monetary or social motivations and
obligations. This balance is not any less difficult in other fields within the world, yet the
component of legislation and statute that comes with being a officer of the court makes it an
especially unique instance for dissection and discussion.
The ethical dilemmas associated with environmental litigation or litigation in general
is truly not a new phenomenon in our society. Our struggle with the ethical ideals of right
and wrong began long before lawyers and litigation were even in existence, but rather began
with the ideas and teachings of philosophers. As time evolved and new issues and points of
view came to be, we began to see an increasing amount of grey area or conflict of interest, a
struggle to decide what was right and what are wrong, and if these things where fully right
or wrong or just morally questionable to individuals. Lawyers must constantly account for
this grey area, knowing a conflict of interest is unethical and could possibly put their career
at risk, all for the sake of insider knowledge and a better case. It is the duty of a lawyer to
disclose to their client all the circumstances of his relation to the parties as this may
influence the client or even how the legal professional represents the client.26 Lawyers in all
different fields of specialty must constantly face a struggle between creating a public
reputation of being committed to a point of view or belief, or being marketable and holding
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the largest client base and ultimately assets.27 This ethical struggle between easy monetary
successes or a more prosperous public reputation is a constant in the realm of Superfund
litigation, where lawyers attempt to have the most extensive client list and most renowned
reputation for a trade-in of ethics and devotion to a specific viewpoint. Lawyers of this
nature usually are the defense attorneys of headline news, choosing to openly and wholly
defend someone whom others believe is ethically and morally in the wrong because of the
financial success this will bring them, regardless of whether or not they actually believe this
person or group to be innocent or guilty. This then results in regular conflicts of interest due
to minimal firms with the notoriety and abilities to represent in high stakes litigations.28
While legally lawyers cannot represent clients whose interests directly conflict, ethically this
is up the lawyer if they choose to defend different viewpoints than their own within separate
proceedings. This ethical and somewhat moral dilemma is self-inflicted, but encompasses
my research question of whether or not it is possible for someone to defend a person with
whom his or her views and beliefs so drastically differ.
When discerning whether or not a case, or choice to represent a person or interest
group in general, is worth the betrayal of personal and professional ethics in order to reach a
certain end point, one should ask themselves a few questions to decide if the gains outweigh
the risks associated. Public industry, and their defense attorneys, answer questions amongst
themselves when they consider abatement of policy and current regulations, knowing all too
well that by abating they will face some sort of consequence, whether that is legal action or
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some sort of fine or reparation. Some of the questions they might ask themselves include,
but are ultimately not limited to, “(1) is it feasible, given the state of the art?
(Technological); (2) can we make money by doing it? (Economical); (3) can we get away
with it? (Political)”29 As you can see, the questions these attorneys must ask themselves are
broken up into three distinct categories; technological, economical, and political. While
none of these categories specifically encompass ethics, each of them has some sort of ethical
undertones of guiding compass. For example, economical choices often are based on self
preservation and therefore may be ethically permissible to us because they allow us to
continue on in our lives even though the actions necessary might be questionable to others
of varying beliefs and perspectives. Companies use these questions to decide whether or not
benefit and profit outweighs risk and cost, a classic risk vs. reward analysis. Attorneys are
forced to do a similar analysis to the one previously mentioned in order to more precisely
discern whether or not they want to defend or represent a person or company depending on
the actions of said party. This choice can result in a person completely dismissing their own
beliefs and personal ethics in order to make a payday, keep a client, or a win a case. The
choice to consider options and clients who defy your fundamental beliefs and ideas is a
choice more often than not motivated by money and the prestige of defending a notable
client rather than believing that the person’s point of view is in any way ethical or their
actions permissible under the statutes of the law. Ultimately, defending someone with whom
has differing beliefs than your own is permissible, as the job of a defense attorney is to
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create reasonable doubt against the case presented by the prosecution, not to present the
image that the person they represent carries a similar moral compass to that of an archangel.
Ethics and the environment very easily work together hand in hand, this correlation
is almost as direct as the proportion of environmental disarray in areas with low incomes or
minority races. This realization should in itself tell us that ethics play a defining roll in
environmental issues, yet people still choose to question the validity of this claim. While
this thesis aims to explain how we have an ethical duty as lawyers to defend someone even
if their views do not directly align your own, we also have an ethical duty to fight injustice
and limit disparity. In an article by Julia C, Rinne and Carol E. Dinkins, the authors talk
about how environmental injustice can be correlated with economic disparity and social
injustice. Part of this injustice comes in the form of landfill placement, which is typically
done in low-income or impoverished areas.30 The creation of committees to focus on this
specific type of ethical justice is a win, but also a good marker to show the importance of
ethical behavior and duty.
Choosing to defend someone or something regardless of a differing belief from them
is what I find to be the most troubling part of being a litigator in today’s world. This is
because the world is not what it once used to be, with crimes and offenses so much more
potent than the ones our parents and grandparents faced regular exposure to. While this does
not discredit the hardships of those that came before us, it does show that human nature is
not always inherently good and that we must view the world we will in with a skeptical and
watchful lense. Every time we click on the news, we are exposed to people directly defying
professional ethics and a human moral compass in general, yet individuals try to continue to
Julia C. Rinne and Carol E. Dinkins, “Environmental Justice: Merging Environmental
Laws and Ethics”
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hold themselves to this standard, making their life and careers more difficult than the former
has to experience. At this point, we might even ask why professional ethics exists if no one
chooses to comply with them? We maintain the value of professional ethics because of its
important role as a legal benchmark in our daily society. While it is never excusable to make
unethical choices for personal gain, we can recognize that laws must stay in place in order to
make these previously mentioned actions considered unethical and to allow us to better
gauge how to persecute for unethical action. These statutes serve as a benchmark for the
social standard in our society and better allow us a gauge of the level of disobedience to the
ethical code that an individual exhibits. Additionally, there is an ethical dilemma as to
whether a good lawyer can even be a good person, something better defined due to the
existence of professional ethics. For this, we must define the difference between “good”,
“morally good”, and “successful” as they apply to the circumstances noted through the
course of this chapter. For someone to be “good” at what they do does not necessarily entail
that they are the most successful person in their field. This individual most probably follows
the rulebooks and does their job to a competent level without overexerting themselves or
risking backlash from their choices and actions. A “morally good” individual follows their
ethical conscience to the best of their ability and as a result will be seen as honest but
ultimately most likely not the most successful person in their specific field. This individual
will never cross a line, never side with something they do not wholly agree with, and often
times will be overshadowed by others even though their work is at a somewhat acceptable
level. Ultimately, the “successful” person is not always the person who works with and
around people with morally wholesome attributes. This individual understands that to be
successful means making conscious risks in the pursuit of notoriety and then accepting the
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consequences with grace if they are found to have been lacking moral integrity or to have
committed some sort of infraction within their field of work. This individual exemplifies my
thesis that lawyers have an ethical duty to defend someone or something to the best of their
ability even if the ethics of that person or thing are not in complete unison with their
individual beliefs. This is due to the fact that the are making the conscious effort to do their
due diligence in defending someone to the best of their ability, holding up their agreement to
their client and creating reasonable doubt of the prosecutions case. While it is my personal
belief that each possible client you encounter deserves the same level of personal care,
devotion, and work to the best of the litigator’s ability, I find this belief conflicting with
everything else I have thus far written. So can you truly be your best self professionally
while not being your best self ethically?
There are many who believe you can be your best self both professionally and
ethically by giving your greatest ability to each client you encounter. As an enforcer,
interpreter, and dissector of the law, you have an absolute duty to present the case given to
you to the best of your ability. Donald Large echoes a similar interpretation of the law in Is
Anybody Listening- The Problem of Access in Environmental Litigation with a section
discussing the lawyer as a friend to each of their client, and defending them in that
mannerism. 31 By treating each client as we would someone close to us, we can better
rationalize why a lawyer whole-heartedly can defend a clients views, even if these specific
views or actions are questionable to us… or better yet illegal. Ultimately, it is the duty of
each and every lawyer to do this while they are working on a case, holding true their
foundation of innocent until proven guilty and standing by their client with the utmost
Large, Donald W. Is Anybody Listening – The Problem of Access in Environmental
Litigation. Wis. Rev. (18720:62
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devotion. This personal compass of individual ethics creates a unique and diverse legal
system. Through this, we can see that ethics in defense are never clear-cut and never easily
defined, even if the laws that they are trying to muddle are.

Chapter 4:
“No matter where you stand politically – even if you’re unsure of
what your political ideology is – it is important to take part in the
process of shaping our government.” – Brad Henry

Being active in the civic and social culture of your community and in the promoting
of your beliefs and ideas is one of the fundamental duties of people of the world today. If
you feel strongly enough about something, theoretically, that should motivate you to pursue
change and evolution in that area. You should feel inspired to bring positive change if the
issue is in need of improvement, and if it not in need of improvement you should be
compelled to share its positive attributes with those around you if they so seek your opinion.
It seems self explanatory that the level of involvement you have with the implementation of
your beliefs and ideas varies, yet should almost always exist in some capacity. In law,
politics, and many other spheres of life we find this to actually be the opposite of the case.
When it comes to being a regulator or an observer, there seems to be a broad separation of
ideas and motivations. As noted throughout the previous chapters of this thesis, we are not
always motivated by the incentive of being a good person or doing a good job when it
comes to what motivates us to make the choices we make and to support the things we do. A
regulator, for the purposes of thesis, is someone who actively acts within their civic and
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social sphere in order to create positive change and growth for themselves and their overall
community. Comparatively, an observer is someone who may or may not recognize the
need for change or adjustment within a sphere of their life, yet chooses to let others
approach this problem if, and when, they get there rather than getting their own hands
figuratively and literally dirtied by participating in the change of the issue in question.
Lawyers and environmentalists should always attempt to be regulators over observers, less
they are willing to live with the knowledge that they have beliefs yet blatantly go against
them. There is a large contrast between a regulator and an observer. According to Webster’s
Dictionary, a political observer is a representative sent to observe an activity but to not
necessarily take part in it. Comparatively, a political regulator can be defined as someone
who promotes and facilities regulation or modification of principles, beliefs, and policies.
Both of these people can have similar beliefs and viewpoints, yet are distinguished by their
choice to be active or passive in the implementation of their ideas and beliefs.32
Environmental litigators should always attempt to be regulators rather than observers
in their day-to-day lives as well as the lives of those they try to help with their work. If an
environmental litigator lives by an ethical moral compass and code of conduct like the type
described in previous chapters of this thesis, then by default they should also be regulators
and active activists for environmental change and enforcement. They should feel an ethical
duty to be activists by their nature and actions in order to secure and ensure that their beliefs
and interests and represented through litigation and legislation that passes through each
political session and administrative cycle. An astounding number of books have been
written outlining the idea that protection of the planet and all the natural resources
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encapsulated within it is equally as pertinent and time sensitive as advocacy for the people
who become victimized by environmental injustice. As people with the ability to affect
positive change, litigators should be willing to act as catalysts for change on an
environmental stance as well as in regards to basic human rights. Each of the texts used
without the course of this thesis in some way, shape, or form outlines our role as a species
among others and how necessary our advocacy is for species not as developed as ourselves.
This is an underlying theme in almost anything you will read if dissected far enough
because of the somewhat self-absorbed nature of human beings and the necessity for us to
have domain and care over lesser groups and species within the confines of this planet, and
in some instances the greater universe. In many ways, we as a species exists as a detriment
to the overall well being of the planet on which we live because of the way we prioritize
ourselves and the common good of our individual species over the common good of the
planet as a whole and as a result should actively work to improve the conditions of the
planet as a whole rather than just the aspects that are of direct influence in our day-to-day
lives. Kristen Shrader-Frechette speaks extensively about our obligation to care for the
planet and be active participants in the cultivation and maintenance of the planet on which
we call home. In her book Environmental Justice: Creating Equality, Reclaiming
Democracy, she extensively discusses a necessary shift from environmentalism to
environmental justice.33 Environmentalism is a concern about and action aimed at protecting
the environment. In comparison, environmental justice could be defined as the fair treatment
and meaningful involvement of all people regardless of race, religion, or other limiting
factors in regards to environmental regulation and protection. This signified a shift from
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what she describes as, “The environmental movement of that era conjured up images of
backpackers and bird watchers, Boy Scouts and nature lovers. The images were of white
upper- or middle-class people concerned with conserving a pristine wilderness or an
important sanctuary. The environmental movement also focused on scholarship.”34 By this
we can see that the environmental movement and changes to environmental policy are not
just for the “activists” of the world and should be crusaded by each and every person,
especially those with influence like litigators and politicians. It is instead an opportunity for
each of us to carry an active role in how our planet is taken care of and what resources are
available to us as well as to future generations. As someone of influence within your
community, you have an obligation to promote and endorse ideas that align with your
personal doctrine.
While this text further goes on to express that the environmental movement and
environmental regulation is something that found its origins through grassroots movements
and has since grown to maintain that tradition while also finding foothold in large scale
political circles and debates, we have seen a strong progression to a more unified desire for
reform from all different levels of social strata. The environmental justice that lawyers and
legislators should feel compelled to become regulators for has varying waves, going from
promotion of green space and urban farming in urban areas to the ending of dumping of
hazardous wastes and contamination of our water sources and shifting to renewable energy
sources that make us energy independent from foreign countries. Each of these injustices to
the environment require a different level of legislation and different types of supporters, yet
litigators should not sway from using their influence on smaller scale environmental
34
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proposals and problems as we l. This is an especially important role of the litigator because
of the fact that many governments and large corporations, people who should instinctively
act as major influences for positive change, are regularly found to have betrayed the trust of
people and contaminated the planet for their own monetary gain. These groups and
individuals place their individual prosperity over the prosperity of all mankind and as a
result force constituents to return to grassroots campaigns in order to incite positive change,
further creating separation between the government and its citizens. As a result, people with
a more substantial political voice, such as litigators, leave the disadvantaged even more
disadvantaged through lack of advocacy. “Studies consistently show that socioeconomically deprived groups are more likely than affluent whites to live near polluting
facilities, eat contaminated fish, and be employed at risky occupations. Research also
confirms that they are less able to prevent and to remedy such inequalities.”35 These points
should better advocate for the litigators role as an active participant in environment
litigation and positive change. The association between inequality and disadvantage in
regards to health and wellness has been proven to have a direct correlation, further
exemplified in the previously mentioned quote. This point is especially true as we consider
our current political climate and the reality that we are lead by an administration that does
not recognize our environmental crisis and instead focuses its energy on the support and
growth of our dependence on foreign and unsustainable energy sources that will ultimately
further pollute our nation and the planet as a whole while linking to countries with whom
our ethical values and outlooks may not directly align. This troubling reality should further
prompt us to take an active role in the needs of our planet and of its misfortunate.
Shrader-Frechette, K.S. Environmental Justice: Creating Equality, Reclaiming
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The regulation of environmental issues and regulators themselves is something of
great concern in today’s political climate. With the opportunity now more than ever for
watchdog supervision to occur over the legal realm as well as the companies they defend, it
is alarming to see an increasing lack of concern for the ethical problems associated with
environmental contamination. Part of this issue within the United States is the changing of
controlling political parties from cycle to cycle with highly differing agendas and beliefs. As
a new political party takes a controlling share of government positions, policies and
regulators can begin to shift, where someone who once was a watchdog and regulator is now
an ally or vice-versa. Part of the reason for this shift is the effect that regulation has on trade
as parties shift.36 These regulators play a major role in the economic prosperity of a country
or region at that time and bring us back to our ever-present focus dilemma of the ethical
duties of those in power. When a new party enters leadership, they may or may not feel
more inclined to support and promote policy and campaigns that more directly align with
their goals and their donors, rather than following the ethical process of doing what is best
for the nation as a whole and continuing current policy even if it does not completely align
with their party’s mission and beliefs but could be of great benefit to the country as a whole.
This can be believed to be acceptable as perhaps these people truly are following their
ethical compass, or if they are being somewhat negligent to the needs of the planet. A case
study I found further supports this point with the data that pollution based exports have not
shifted to developing countries with lesser regulations as expected… but rather have stayed
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consistently in developing nations.37 This may be because of established transport and trade
relationships but it also most likely has a decent portion to do with somewhat consistent
aversion to cracking down on abatement by governments. As trade initiatives have raised
more in popularity within the United States, abatement regulation has seen growth as well,
showing the focus of economic prosperity over ethical duty.
It is not a surprisingly new occurrence that the disadvantaged need the assistance of
the advantaged in order to create positive changes both socially and environmentally. As
environmental litigators, we are especially important to this process as people with the
education and social relationships to properly present this ideas and reforms to those in
power and influence above us. By understanding our role as caretakers of this planet and
catalyst of change, we can further move into the final chapter of this text and discuss the
process of creating new policy as well as what type of policy recommendations have the
greatest chance of viability in our current political climate.

Chapter 5:
“Saving our planet, lifting people out of poverty, advancing economic
growth… these are one and the same fight. We must connect dots between
climate change, water scarcity, energy shortages, global health, food security
and women’s empowerment. Solutions to one problem must be solutions for
all.” – Ban Ki-moon
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Throughout the course of my undergraduate career as well as the research and
writing phases of this thesis, I have attempted to express the idea that although people
struggle with the ethical choices of defending an individual or company with conflicting
interests and beliefs than there own, we are all entitled to the same level of due-process and
an equal level of quality of defense. The idea of this type of ethical existence occurring in
the world as it currently is today was even difficult for me to believe at times, finding it hard
to rationalize someone defending an individual or group whom others believe has so
obviously broken the law or created a social injustice, solely because that person or persons
is a paying client with a right to aid and counsel, even if you fundamentally agree with
nothing they say or believe. Combining the multiple disciples used within the course of this
paper (history, economics, law and ethics, policy, philosophy, etc.) and drawing from the
many sources I have now interacted with and utilized, I feel more knowledgeable in my
individual field of study and coursework and more confident making policy
recommendations and viewpoint adjustments as an individual for myself and for others
whom may inquire as to my opinion. A main lesson of this experience falls on the delicate
balance that lies between right and wrong, and how difficult it is to quantify something that
has been battled since the dawn of the world as we have come to know it. This battle is
ultimately left to independent interpretation and moral compass, with only so much citing of
data possible to prove your point of position. This form of learning made policy
recommendations difficult to conceive, a challenging to formulate, and hard to sell to those I
shared them with as well as myself. Ultimately, I came up with four policy
recommendations that will be outlined in the following paragraphs.
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The first of four policy recommendations I will give upon completion of this thesis
involves regulation of policy in respect to environmental issues and resource conversation. I
propose the creation of an ethics review committee for any legislation involving either the
acquisition or release of national parks and resource property as well as scarce natural
resources. This panel would have been of great asset the American population during the
course of hydraulic fracturing for oil conversations that have occurred within the United
States of America. This body would be comprised of nine members, four from each party
and then one voted on by overall vote of legislators and whom would rescind their party
association upon acceptance of the position. This supreme court-style body will rescind their
traditional party affiliations as previously stated and will instead focus on common good, as
the Supreme Court justices do. This lack of allegiance will allow them to more freely vote
for the passage or blockage of proposals without fear of needing to bend to the beliefs and
desires of their political party and those who lobby behind it in industry. The second policy
recommendation that I have come to would involve more stringent and lofty fines for
environmental contamination and policy abatement. While each individual is entitled to
defend whomever they wish, the person they defend should suffer steep consequences if
found to be guilty. These fines and punishments would encompass anything from lofty
monetary fines to retraction of government contracts, removal of accreditation, and possible
shutdown of individual locations that abate past a specific, pre determined level. This policy
would set a stronger precedent in regards to abatement through the cap-and-trade program
and would act as policy and statute, which as a result would leave less grey area for
litigators who might find themselves struggling with the implications of whom they choose
to represent.
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My third policy recommendation has to do with representation by litigators. Each
and every litigator should, somewhat, contractually lock into a stance of defense on
environmental issue for a given period of time… for example one year. During this time,
they can not jump back and forth defending different points of view which sows public
distrust and also may be morally and emotional harmful to the individual litigator. This back
and forth action can also be seen as a conflict of interest on the part of the attorney so this in
itself protects lawyers from questions of misrepresentation. After the time period has passed,
the litigator has the right to maintain their stance and defense viewpoint, whether for
monetary or moral reasons, or shift their leanings for these same reasons. I think by stopping
the allowance of litigators to defend both sides to similar issues within a short frame of time
we are able to retain trust and public security between litigators, politicians, and the general
public, which ultimately creates greater unity within a community and the country as a
whole. Regardless of stance, a commitment of standing by that purposefully chosen position
over a period of time assures clients of your commitment because of your long-term
showing for support or agreement to the ideas and beliefs you have chosen to represent.
With these three policy recommendations in mind, which truthfully focus on the
ethics of lawyers and of the laws they interpret, it is also important to recognize that money
always talks in our society. The economic benefits of the people of a region will almost
always outweigh the social or environmental benefits on at least a short-term scale. While
we would like to believe something contrary to this, it is best to be realistic and also give an
economically focused policy recommendation based on how our society would do with or
without environmental contamination regulation. In a paper by Dale Jorgenson and Peter
Wilcoxen, the United States is much more competitive in regards to trade when less
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regulation on abatement occurs.38 People feel more inclined to trade when they know they
will not be fined, an obvious reality when you are trying to avoid spending excess money
while making money. As a result, perhaps there is a policy that gives people incentive to
trade while also becoming more conscious of our environment around us? I think this is
possible through an incentivized system that rewards companies or industries that have
lower levels of pollution. This can be done first by installing higher quality pollution control
and monitoring equipment.39 This investment can be highly cost intensive depending on the
technologies of the time and the needs of the specific industry being monitored, but with
massive environmental benefits it is a necessary evil. Policy can ethically and effectively
incentivize this action with the help of the benefits we discussed, perhaps for example
giving a rebate for companies that install monitoring devices within a timely fashion or
perhaps giving grant money to companies who show lowered emissions after one year of
installation. These incentives are positive policy because they focus on a one time, ethical
payout for government officials. With incentive initiatives realistically considered, I think
ethically policy could be more readily accepted at a future point.
The first three of these four policy recommendations have underlying themes of
supporting the emotional needs and care of individual litigators, helping them deal better
with the ethical dilemmas and limitations they may have placed upon them by whom they
choose to defend. The final and fourth policy outlined in this chapter takes an extremely
different approach, recognizing that sometimes money talks more than playing to the
emotional needs of a viewer. It accepts the fact that people do things when there is a positive
Dale W. Jorgenson and Peter J. Wilcoxen, “Environmental Regulation and U.S.
Economic Growth,” JSTOR Journals, 1990, accessed February 20, 2018.
39 Dale W. Jorgenson and Peter J. Wilcoxen, “Environmental Regulation and U.S.
Economic Growth,” JSTOR Journals, 1990, accessed February 20, 2018.
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and visible benefit to them completing an action, from cooking dinner so you have
something to eat to choosing not to pollute because you see a monetary gain from the action.
The final and fourth policy recommendations understands the economic incentive as a
driving factor in the world we live in and utilizes that in order to create incentive for
compliance with new regulation to protect our natural resources and secure future
prosperity.
This thesis has taught me that ethics play a role in every action we complete,
regardless of whether or not we choose to admit it. While each action we choose may in
itself not truly be ethical, it is important to recognize that a moral compass exists within
each of us which furthers our decision making process. This thesis has also taught me about
the difficulty of pinpointing ethical boundaries for litigators, how difficult it is to understand
the choices of someone in a different position than oneself. This is a model for most ethical
dilemmas, often speckled with areas of confusion. In conclusion, I still stand behind my
original thesis assumption that environmental litigators have an ethical duty to defend
someone with differing beliefs than them to the best of their ability. As officers of the court
they must serve with their best abilities to allow due-process to occur, thus maintaining the
sanctity of the institution under which we reside. While I have openly combatted with
myself on the difficulty of reconciling this choice, I ultimately feel that duty at times
creates anxieties for us and that this is not something to push away from, and rather use as a
method to learn about our own moral compass. I often find myself thinking of a quote by
John D. MacDonald when reconciling this moral and mental struggle that I feel positively
concludes the ideas of this thesis, “Integrity is not a conditional word. It doesn’t blow in the
wind or change with the weather. It is your inner image of yourself, and if you look in there
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and see a man who won’t cheat, then you know he never will. Integrity is not a search for
the rewards of integrity. Maybe all you ever get for it is the largest kick in the ass the world
can provide. It is not supposed to be a productive asset.”
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Appendix A
Statistical Data on recent trends in Department of Environmental Protection litigation
involving asbestos, air and noise, and backflow prevention devices.
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